IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

ANNIE MAE BAUGHAN, CIVIL ACTION NO. 3:02CVv00111
Faintiff,

V. MEMORANDUM OPINION

TOMMY G. THOMPSON, Secretary,
U.S. Department of Hedlth and
Human Services

Defendant. JUDGE JAMES H. MICHAEL, JR.

The plantiff inthis action seeks a declaration that the defendant has no claim against the proceeds
of an insurance settlement for rembursement of Medicare benefits paid for the plaintiff’ streetment. The
defendant has filed a motion to dismiss for lack of subject matter jurisdiction. The magidrate judge
recommended that this court deny the defendant’ smoation. After athorough examination of the defendant’s
objectionstothe magistratejudge’ sreport and recommendation, the supporting memoranda, the gpplicable
law, and the report and recommendation, this court adoptsin part the anadlyss and findings of the magistrate
judge but rgjects his recommendation to deny the defendant’ s motion to dismiss.

I.FACTS

The facts most pertinent to this decison are summarized briefly here. On February 9, 2001, the
plantiff, Annie M ae Baughan, wasinjuredwhenshewas knocked over by ahomeowner’ sdog. Asaresult
of this dtercation, she suffered a broken hip and required hospitadization. This treatment was covered
intidly by Medicare. Some time &fter the accident, the plaintiff filed a clam againgt the homeowner's
lidbility carrier. After this clam was settled on March 1, 2002, the plaintiff’s attorney notified Medicare

of the settlement and placed a portion of the settlement proceedsin escrow pending adeterminationof the



amount owed (if any) to the Medicare sysem. In response, the defendant gpprised the plaintiff of her
reimbursement obligationsin light of the Medicare secondary payer provisons.!
I'l. PROCEDURAL POSTURE

On October 21, 2002, the plantiff indituted this action seeking a declaration that the defendant is
not entitled to the proceeds of the settlement agreement. It is undisputed that Ms. Baughan did not filea
clam with the Department of Hedlth and Human Services prior to the initiation of this suit. On December
23, 2002, the defendant filed amotionto dismissfor lack of subject matter jurisdiction. After ord argument
and a stay pending resolution of a smilar matter by another judge within this didtrict, the magistrate judge
filed areport and recommendationon August 15, 2003 (“ Report and Recommendation”), recommending
that the defendant’ smotionto dismiss be denied. The defendant has filed timely objections to the Report
and Recommendation. According to 8 636(b)(1)(C), this court “shal make a de novo determination of
those portions of the report . . . to which the objectionis made.” 28 U.S.C. 8§ 636(b)(1)(C) (2000).

[11.DiscussioN

The defendant rai sessevera objectionsto the Report and Recommendation. Taken together, these
objections question the legd andysis of the magidrate judge in toto. Therefore, rather than parsing the
remondration, the court will address the defendant’ s assartions through a generdized discussion of the

motion to dismiss.

! In general, the Medicare secondary payer provisions, 42 U.S.C. § 1395y (2000), provide that when
Medicare funds are used to compensate medical providers at the time of treatment, the benefits are paid upon
the condition that the Medicare program will be reimbursed from the proceeds of subsequent insurance
payments, should any subsequent payments arise. The purpose of the program was to control Medicare costs
by relegating the Medicare program to secondary insurer status while simultaneously ensuring that individuas

receive treatment in a timely manner.



In short, the court concludes that the plantiff’'s case arises under federd law rdating to the
Medicare secondary payer provisons. Asaresult, this court has no subject matter jurisdiction over this
case unlessthe plaintiff has engaged the adminidrative process, asrequired by statute. By falling to present
her damto the Department of Healthand Human Servicesprior to bringing this action, the plaintiff has not
complied withthe exhaustionrequirements of the Medicare statutory scheme. The court aso findsthat the
exceptionto the exhaugtion requirement, whereby plaintiffs are not required to pursue futile daims through
the adminigrative process, isingpplicable. Therefore, thecourt will grant thedefendant’ smotionto dismiss.

A. Arisng Under the Medicare Act

The plaintiff' s clam arises under the laws of the United States. “The didtrict courts shdl have
origind juridictionof dl avil actions arigng under the Congtitution, laws, or treaties of the United States.”
28 U.S.C. § 1331 (2000). The plaintiff has invoked the jurisdiction of this court under both the
Declaratory Judgment Act, 28 U.S.C. § 2201 (2000), and the secondary payer provisons of Title X V111
of the Socia Security Act (the “Medicare Act”), 42 U.S.C. § 1395 (2000). “A claim arises under the
[Medicare] Act if it furnishes ‘ both the standing and the substantive basis for the presentationof the dlam.’
” Buckner v. Heckler, 804 F.2d 258, 259 (4th Cir. 1986) (ctingHeckler v. Ringer, 466 U.S. 602, 615
(1984)). In Buckner, the plaintiff appeal ed adecisonby the digtrict court to dismiss her clam for lack of
subject matter juridiction. Id. Similar to the plaintiff in this case, she had brought a declaratory judgment
action agang the Secretary of Hedth and Human Services to determine who was entitled to an
overpayment held by the hospita where she received care for injuries sustained during an automobile
accident. 1d. The Court of Appeds for the Fourth Circuit held that the dam to the overpayment arose

under the Medicare Act because the Secretary wasthe object of the suit, the express provisons of the Act



entitled the Secretary to reimbursement upon an overpayment, and the plantiff's dam relied upon
subgtantive regulations promulgated pursuant to the Act. 1d.

In this case, the plaintiff aso relies upon the statutory scheme to advance her entittement to an
overpayment. Fundamentaly, the substantive issue presented to this court concerns whether the plaintiff
should be required to reimburse Medicare for the conditiond benefits that she recaived at the time of her
hospitdization. Cf. id. (holding thet “adamthat [a plaintiff] is entitled to the overpayment is, in essence,
one for medicare bengfits’). The plaintiff supports her position with an interpretation of the secondary
payer provisons. Whether she is correct to argue that the government’ sapple isredly her orange matters
not: we are il talking about fruit. Indeed, were this court to proceed to the merits of the plaintiff’sclaim,
it would have to interpret these provisons and the accompanying regulaions to determinether applicability
and effect. While the merits of this contention are beyond the scope of the present inquiry, the essence of
the claim certainly invokes the substance of the Medicare Act.

B. Exhaustion

Because this dam arises under the Medicare Act, the plantff is required to exhaust her
adminidrative remedies before this court may consider her dam. 1d. “ ‘The exhaustionrequirement of 42
U.S.C. §405(g) consists of anonwaivable requirement that a claim for benefits shal have been presented
to the Secretary, . . . and a waivable requirement that the administrative remedies prescribed by the
Secretary be pursued fully by the damant.” ” 1d. (quoting Heckler, 466 U.S. a 617). Thereisno question
that the plaintiff has not presented her damto the Secretary. There is aso no question that she has failed
to engage the adminidrative process. However, it is unnecessary to reach the second question where, as

here, the first, nonwaivabl e requirement has not been satisfied. 1d.



C. Futility Exception

The plantiff’s noncompliance with the nonwaivable presentment requirement also frustrates her
argument that the futility exception to the exhaustion requirement saves her action from the motion to
dismiss. Inrare, exceptiond cases, the plaintiff may be ableto show that pursuit of adminidrative remedies
would befutile. See, e.g., Thetford Props. IV Ltd. P’shipv. U.S. Dep't of Housing & Urban Dev.,
907 F.2d 445, 450 (4th Cir. 1990) (“Absent a clear showing that an adminidrative agency has taken a
hard and fast position that makes an adverse ruling a certainty, alitigant’s prognostication that he is likdy
to fall before an agency is not a sufficient reasonto excuse the lack of exhaugtion.”). However, the court
of apped s hashdd that this exception is gpplicable “only as to the waivable requirement of exhaustionand
does not come into play until one hasfirg presented adamto the Secretary.” Buckner, 804 F.2d at 260.
Therefore, the court will not address the futility argument at thistime.

The court’ sdecisonto deny agmilar motionto dismissin Brown v. Thompson is not binding, nor
does it necessarily represent a resolution incompatible with athis court’s reasoning in this case. 252 F.
Supp. 2d 312, 315 n.2 (E.D. Va. 2003) (cting an unpublished order). In Brown, Judge Ellis denied a
motion to dismiss adeclaratory judgment action. 1d. The plaintiff had contended thet it would be futile to
exhaust her adminigtrative remedies, and the court agreed. 1d. However, it was unclear from the text of
the published opinion whether the plantiff had origindly presented her clam to the Secretary.
Notwithstanding this lack of darity, one would assume that to be in concert with the court of appeds
decisonin Buckner, and the nonwaivable requirement of presentment, that the plaintiff in that case must
have presented her dam. Accord Nygren v. United States, 268 F. Supp. 2d 1275, 1278, 1280-81

(W.D. Wash. 2003) (ating Buckner and holding that submissonto adminidrative processand presentment

required).



In contrast to Brown, the court findsthe decison of Bird v. Thompson to be fully in accord with
this opinion and regards the reasoning of that decision as persuasive. No. 02 Civ. 10269, 2003 WL
21537748, at *1 (S.D.N.Y. Jduly 8, 2003). In Bird, the plaintiff sought a declaration that the defendants
did not have aclaim to rembursement for Medicare benefits from the proceeds of a subsequent persond
injury settlement. 1d. The digtrict court, relying upon the opinion of the Fourth Circuit Court of Appeds
inBuckner, found that the plaintiff’ s clam that the Medicare secondary payer provisons did not apply to
her was adam arisgng under the Medicare Act. 1d. at * 3. Thedigtrict court reasoned that the plaintiff did
not dispute that she had recelved Medicare benefits conditioned on potentia reimbursement and that the
essence of the suit concerned her right to keep those benefits. 1d. The court further reasoned that theclaim
required an interpretation of the substantive provisons of the Medicare Act. Id. Findly, it rgected the
futility argument because the plaintiff had not complied with the nonwaivable presentment requirement. 1d.
at *4-5.

In this matter, a prerequisite to the subject matter jurisdiction of this court is a find decison
rendered by the Secretary of the Department of Hedthand Human Services. 42 U.S.C. §405(g) (2000).
While the exhaugtion of adminidrative remedies may be waved in exceptiond circumstances, the
presentment requirement cannot be so waived. Absent presentment, therefore, no final decision has been
rendered by the Secretary. Thiscourt iscompelled to concludethat it lacks subject matter jurisdiction over
the case and grants the defendant’ s motion to dismiss.

The Clerk of the Court hereby is directed to send a certified copy of this Order to al counsd of

record and to Magistrate Judge Crigler.

ENTERED:

Senior United States Didrict Judge



Date



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

ANNIE MAY BAUGHAN, CIVIL ACTION NO. 3:02CVv00111
Paintiff,

V. ORDER

TOMMY G. THOMPSON, Secretary

U.S. Department of Hedlth and

Human Savices,

Defendant. JUDGE JAMES H. MICHAEL, JR.

For the reasons stated in the accompanying Memorandum Opinion, it is this day
ADJUDGED, ORDERED, AND DECREED

asfollows

1. The defendant’s first and second objections to the Report and Recommendation, filed August
29, 2003, shall be, and they hereby are, SUSTAINED, rendering the defendant’ s remaining objections,
aso filed August 29, 2003, MOQT.

2. The magidrate judge' s Report and Recommendation, filed August 15, 2003, shdl be, and it
hereby is, ADOPTED IN PART AND REJECTED IN PART.

3. Thedefendant’ smotion to dismissfor lack of subject matter jurisdiction, filed on December 23,
2002, shall be, and it hereby is, GRANTED.

4. The above-captioned civil action shall be STRICKEN from the active docket of the court.



The Clerk of the Court hereby is directed to send a certified copy of this Order and the

accompanying Memorandum Opinion to Magistrate Judge Crigler and to al counsdl of record.

ENTERED:

Senior United States Didrict Judge

Date



